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Introduction
At the current stage, nobody can predict either what the legal status of the United Kingdom will be after it has left the European Union, 1 or what the consequences of Brexit will be for the 
European financial market.
2 Three basic scenarios can be envisaged: first, a close connection to the European Union, modelled on the European Economic Area (EEA), which would leave the United Kingdom with little autonomy and would ensure free movement of persons and services on an institutional level; second, a bilateral cooperation and partial Customs Union based on treaties, modelled on the relations of the European Union with Switzerland; and, finally, third-country status. None of these scenarios fulfills the promised triad created by Brexit promoters: greater legal autonomy, reduced immigration from Eastern Europe and continuous unlimited market access. 3 The promises are legally incompatible 4 and politically unrealistic, 5 as the Union keeps emphasizing, given the European foreign trade and payments legislation. This paper addresses the legal consequences of Brexit for the European financial markets law by focusing on regulatory issues, 6 leaving aside the separate constitutional problems of EU treaties law. 7 It is based on the worst-case scenario that the United Kingdom and the European Union will fail to reach an agreement that deals with crossborder financial markets and services. This case is anything but unlikely, considering the short period of time for negotiations until March 29, 2019, and the complexity of financial markets law; in practical terms, it is also the only predictable case.
For the purposes of this paper, the term "capital markets law" is meant to refer to corporate law for companies seeking capital investment. The focus will be on market abuse and prospectus liability law, legal duties to periodical and ad hoc information (for example, in case of changes in major shareholdings in a company or inside information) 8 and the law on takeovers. In terms of financial services covered, the paper will focus on European regulation of markets for individual and collective investments and on the regulation of banks and insurances, including Council and Commission Directives 2003 /124/EC, 2003 /125/ EC and 2004 /72/EC, [2014 the role of counterparties.
9 Further, the paper will consider financial regulation relating to the infrastructure of financial markets, such as central counterparties (CCPs) and central securities depositories (CSDs), as well as transaction registers or trade repositories.
Connecting factors and the consequences of European financial markets law will be elaborated, followed by the analysis of the four recognized ways of market access (equivalence, EU subsidiary, bilateral agreement and the use of passive fundamental freedom of services), against the assumption that the United Kingdom will become a third country.
How European Financial Markets Law Operates

Connecting Factors
The applicability of European financial markets law can arise from one of three connections: the location where an event takes place (the territoriality doctrine), the location where a transaction takes place (the market doctrine) or the location where a particular behaviour, relevant in terms of financial markets law, has consequences (the effects doctrine).
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The territoriality doctrine means that the authority at the seat or headquarters of the company 11 is competent for licensing and supervision.
12 It applies for the licensing of credit institutions, insurance companies, securities firms and funds. The market doctrine is followed with regard to market regulation, 13 including market integrity, 14 the distribution of financial products under the prospectus liability and investment law, 15 and takeover bids.
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The effects doctrine applies wherever events in third countries can have a negative impact on These acts apply to persons acting or located in a third country when they conclude a contract or transaction with EU parties, or when their activities generally interfere with the European market. Therefore, it is insignificant whether or not insider trading, short selling or the acquisition of controlling interests takes place in the European Union or the United Kingdom; EU law will have to be obeyed in Britain before and after Brexit.
Efficiency Benefits from EU Membership
Within the EU/EEA Single Market, the territoriality doctrine is overcome by European passports. In principle, an issuer or intermediary that is admitted in its state is required to hold a permit for distribution of its financial instruments or products abroad. Requiring these permits to be acquired for distribution in each and every foreign state would result in excessive costs. Therefore, under the so-called country of origin principle of EU law, admittance in the state of origin suffices for distribution throughout the European Union and the EEA. The admitting authority of the state of origin must merely notify the other member state before the financial firms can start activities in the latter. 21 Consequently, 
Opportunities through Third-country Status
Being part of the EU financial market is not only a blessing; it also comes with obligations. In some areas, the opportunity for autonomous law making could be an advantage.
Financial Markets Law
In the area of financial markets law, three examples can be given in which EU law is particularly onerous. First, banks have to comply with complex regulation that covers the constitution, organization, day-to-day work and remuneration of boards of directors. 22 The impact of EU remuneration policy, especially the cap for variable parts, in other words, boni, to the equivalent of an annual fixed salary, reduces the attractiveness of the European Union as a financial market. Second, European fund managers have to comply with transparency requirements and the prohibition against asset stripping when acquiring companies not listed on a stock exchange. 23 The result is higher costs and complexity of private equity transactions. Third, the Shareholder Rights Directive 24 stipulates cost-intensive rules for portfolio managers, shareholder services and issuers. These onerous requirements apply to entities governed by EU law under the territoriality doctrine, for instance, where the adviser has his or her residence or branch in the European Union, or where a listed company has its seat in the European Union and its shares are traded there. 25 The Shareholder Rights Directive, as amended, does not provide for a combination with the effects doctrine that is well-known in financial markets law. A firm can easily free itself from these and other duties connected to the company seat by maintaining or transferring its seat to the United Kingdom. This is an invitation to regulatory arbitrage.
Consequences for Investors
While a third-country investor usually becomes a shareholder or, in the case of trust, a beneficiary, it is also possible that the investor merely holds a contractual right called "securities entitlement." The difference between the two models matters, as shareholders are protected differently from cocontractors, who merely benefit from information duties (prospectus liability and incorrect advice) and not from genuine shareholder rights. In the future, this difference will become even more important because it is to be expected that the European Union and the United Kingdom will position themselves on the opposite sides of investor/shareholder protection. It cannot be excluded, however, that EU company law and trust law will take customers' interests into account by tightening the regulation. 
Third-country Access via the Principle of Equivalence
Some European legal instruments allow thirdcountry companies to access the Single Market without the need for EU authorization, provided their home country subjects them to equivalent regulation and supervision. This equivalence mechanism 27 also exists -though in a very limited way -in US law, where it is known as substituted compliance.
28 Its function is to exempt cross-border trading companies from double regulation and supervision. At the same time, this mechanism grants domestic investors free access to third-country services providers, so that the investors can select their providers based solely on performance, rather than location. This fosters product innovation and competition. The requirement of EU equivalent regulation and supervision maintains a level playing field. It also reflects the intimate connection that exists between mutual recognition and minimum harmonization, which has long been known from the intra-EU context: states will open their markets to foreign firms only under the condition that the foreign firms' countries of origin submit them to a minimum of regulatory standards and supervision. In the international context, the degree of harmonization is less stringent. One could therefore speak of "regulatory alignment," rather than "regulatory harmonization." Nevertheless, this alignment is the quid pro quo of market access.
Scope
The equivalence mechanism has a long tradition in prospectus law with regard to transparency duties, 29 especially of foreign accounting standards and of respective auditing.
30 Beyond this area, equivalence has been promoted by the Financial Stability Board with regard to derivatives regulation, 31 where national fragmentation leads not only to additional costs and deficits of supervision, but also to risks for the stability of the financial system. allowing equivalently regulated and supervised intermediaries from third countries to offer securities and fund services for professional EU customers and investors. Another area in which the principle has been adopted is financial market infrastructure, especially in the European Market Infrastructure Regulation (EMIR), which grants third-country access to EU CCPs and trade repositories and allows EU parties the clearing through third-party CCPs, 35 the Credit Rating Agency Regulation, permitting the use of the rating by equivalently regulated rating agencies for regulatory purposes in the European Union, 36 and the Central Securities Depositories Regulation (CSDR), which allows CSDs from third countries to establish branches in the European Union and to form transnational holding chains with EU CSDs. The aim of opening up the Single Market for financial services toward third-country providers is twofold: first, to extend the range of offers, thereby to enhance competition, 37 and, second, to achieve greater resilience against smaller crises by establishing a global infrastructure system. The same motivation underlies the introduction of equivalence in the reinsurance market, 38 which is of particular relevance for the stability of the financial system as it allows for spreading major national risks globally.
By contrast, banks and primary insurers from third countries do not enjoy EU market access via equivalence. Instead, they need to set up a selffunctioning EU/European Economic Community subsidiary, in terms of organization and capital, if they want to serve clients on the European continent. The only simplification is granted 34 MiFID II, supra note 9, arts 19(6), 24(4); MiFIR, supra note 9, arts 46-47.
35 EMIR, supra note 9, arts 25, 75 et seq.
36 Credit Rating Agency Regulation, supra note 18, art 5(6).
37 CSDR, supra note 12, arts 25(1), 9. to cross-border groups by the consolidated supervision of the EU subsidiary and its thirdcountry parent/associate companies; in particular, risk surcharges are not levied for group internal financial relations if the third-country law is equivalent to that of the European Union.
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In corporate law, the principle of equivalence applies to the transparency duties of issuers, although not in statutory law, but through special recognition by public authorities. Within the scope of EU law, the publication of insider information in the United States is itself not sufficient, but must be accompanied by a publication that fulfills the requirements of the MAR. Similarly, a takeover bid in the United States may have to comply with the conditions of the Takeover Directive, 40 which are different. Beneficial ownership disclosure and financial reporting under US securities law do not, in principle, satisfy the requirements of article 9 and others of the Transparency Directive. However, the competent authority can exempt a shareholder from the duties of the Transparency Directive if the third-country law provides for equivalent requirements. 41 
Requirements
Establishing equivalence requires three conditions with differing goals. The requirement of equivalence protects investors and the financial system against risks created by insufficiently regulated or supervised market participants. The requirement of reciprocity creates a level playing field, allowing EU intermediaries the same market opportunities as intermediaries from third countries. The requirement of cooperation in fighting money laundering, terrorism financing and tax evasion protects important public interests, such as security and the functioning of social security systems. 
Equivalence of Law and Supervision
First, the law and supervision must be equivalent; in other words, the functionally comparing third-country legal regime must be at least as effectively enforced as its EU counterpart. 42 The European Union has centralized essential parts of financial market regulation and supervision. 43 That also concerns the equivalence assessment: the European Supervisory Authorities (ESAs) -the European Banking Authority, the European Securities and Markets Authority (ESMA) and the European Insurance and Occupational Pensions Authority -as well as the European Commission have been declared exclusively competent for establishing third-country equivalence in some, but not all, areas.
44 This is a matter of sound economic policy: smaller member states would be disadvantaged in bilateral negotiations over market access with big third countries, while larger member states might try to take advantage of their superior market power. However, in some areas member states are either exclusively competent, or competent in the absence of the European Commission's equivalence assessment; 45 in this case, the ESAs must merely be informed about bilateral arrangements with third countries. 46 Where member-state authorities have such powers, a certain degree of regulatory arbitrage or political interference may be expected, depending on the member states' interests.
47 This is particularly true because the equivalence mechanism embedded in many EU legislative acts is as yet little tested in practice.
The term "equivalence" is a flexible one and subject to interpretation. It lends itself as a 42 Cf Credit Rating Agency Regulation, supra note 18, art 5(6); CSDR, supra note 12, art 25(9); EMIR, supra note 9, arts 25(2)(b), 25(6);
MiFIR, supra note 9, arts 28(4), 47(1); Prospectus Directive, supra note 8, art 4(1)(3); Short-selling Regulation, supra note 8, art 7(2).
43 On EU external competence with regard to financial services, see For instance, Switzerland was at first denied the equivalence of its clearing system after it had restricted the free movement of EU workers. This ultimately caused the Swiss to change their legal framework.
49
According to the European Commission, when taking decisions on equivalence, it exercises discretion; while it takes into account the goals of promoting the internal market for financial services and the protection of financial stability and market integrity, it also needs to factor in wider external policy priorities and concerns.
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As a consequence of this view -assuming that it is correct -there would be no legal remedy against equivalence decisions; European Union and third-country intermediaries that are allegedly disadvantaged could not ask a court to review the decisions. For instance, an EU intermediary could not challenge the ESMA decision granting Switzerland and the United States equivalence status under the AIFMD, although the liability for assets in custody under Swiss and US law is limited to fault and is not strict liability, as it is under EU law. This difference results in serious cost advantages compared with EU custodians, yet, according to the European Commission, it cannot be remedied in court. Neither can an EU firm challenge the fact that Swiss and US collective investments managers are subject to less stringent requirements of their remuneration system than are those of EU alternative investment fund managers (AIFMs). Conversely, an asset manager from Hong Kong cannot request access to the Single Market by arguing that he or she is subject to equivalent regulation at home.
Reciprocity
The second requirement for access to the Single Market is reciprocity; in other words, the EU intermediaries must be permitted to offer their services in the third country. 51 This criterion is 
136;
Moloney, "Brexit, the EU and its Investment Banker", supra note 27).
51 Cf Zetzsche, "Drittstaaten", supra note 10 at 62 et seq.
designed to level the competitive playing field. The European Union will open its market for the firms of another country only where foreign firms enjoy access to the market of the country in question. This avoids a situation in which European firms would have to deal with foreign competitors at home while not being able to compete with them on foreign markets. It is also an indirect tool to overcome entry barriers and the protectionist attitudes of some states.
The reciprocity criterion is, however, supported not only by the economic concern for a competitive level playing field, but also by the aim of avoiding an externalization of risks. As the service provider reaps the benefits, and the clients bear the risks of financial products, supervisors of the state of origin have little incentive to care for legal obedience of the service providers in the state of distribution. The situation is different if the risks are distributed symmetrically. The more likely it is that the risk will materialize in the firm's home state, the higher will be the willingness of the latter's financial authorities to cooperate.
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The reciprocity requirement has an impact especially on the relationship between the European Union and the United States. While the ESMA has, in principle, categorized the US legal framework and the supervision concerning AIFMs as being equivalent to their EU counterparts, the US-substituted compliance is restricted to the domain of derivatives and does not encompass investment funds. 53 As a consequence, managers of hedge or private equity funds may offer their products in the United States only with a separate US authorization. A logical reaction by the European Union would be to refuse US investment managers access to the Single Market.
52 Cf ibid at 60 et seq; Zetzsche, "Competitiveness", supra note 27 at 398 et seq. is of the view that the market access conditions which would apply to U.S funds dedicated to professional investors in the EU in the event that the AIFMD passport is extended to the U.S would be different from the market access conditions applicable to EU funds dedicated to professional investors in the U.S. This is due to registration requirements under the U.S regulatory framework [which generate additional costs], and particularly in the case of funds marketed by managers involving public offerings").
Anti-money Laundering/Counter-terrorism Financing Rules and Tax Transparency
A further requirement is that the home country must comply with the regulation of money laundering and tax transparency. Specifically, it must not be part of the "blacklist" published by the Financial Action Task Force (FATF). It must also comply with the standards of the Organisation for Economic Co-operation and Development Model Tax Convention on Income and on Capital, and it must guarantee an effective information exchange in taxation matters according to article 26 of that convention.
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Legal Consequences
Once the aforementioned requirements are established, supervisory cooperation agreements are negotiated and approved either by the member states 55 -under coordination by the ESAs 56 -or by the ESAs themselves for legal areas for which they are directly competent.
57 This is followed by the recognition of the third-country intermediary by the competent authority. As far as the European financial market infrastructure is concerned, this authority is normally the ESMA 58 and, otherwise, the national authority in the intermediary's member state of reference.
On this basis, service providers from third countries can be granted a kind of European "passport" that is valid for the entire Single Market, allowing direct access by way of crossborder service or through the establishment of a branch offering services to professional customers and investors. 59 Member states may 54 AIFMD, supra note 9, arts 37(7)(e), 37 (7) 
Contractual Obstacles Affecting Access via the Principle of Equivalence
The equivalence test operates on the level of interstate relations. In addition, third-country corporations must observe special duties when concluding a contract with an EU customer.
Information Duties
Third-country financial firms must inform their EU customers that they are not permitted to provide services for other customers other than eligible counterparties or professional clients (article 46 [5] [1] of the MiFIR). The purpose of this information duty remains unclear, the thirdcountry passport being restricted anyway to eligible counterparties and professional clients. Probably the customer must assess whether it belongs to the target group, but this does not spare the third-country provider from making its own assessment. In case it does offer services to other than qualifying parties, the third-country provider risks sanctions by the EU supervisor, including the revocation of registration as a third-country corporation under article 46(5) of the MiFIR. Yet, this should be the ultima ratio and applies only in cases of serious and systematic infringement.
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Private law consequences are doubtful. A right to damages 63 will rarely apply, as a violation of this information duty will hardly ever result in economic loss. Other private law consequencesfor instance, rescission due to violation of precontractual duties could be considered -but the information and, accordingly, the infringement 63 See MiFID II, supra note 9, art 69(2)(3).
is of little importance, so that rescission is excluded, for instance, under German law 64 (see German civil code [BGB] , § 323 at para 5).
Obligatory Offers for Dispute Settlement
According to article 46(6) of the MiFIR, a thirdcountry corporation must, before performing its services for EU clients, offer to submit potential disputes in relation to its services to an EU/EEA court or arbitral tribunal. With this requirement, EU clients are protected from the need to go to a third-country court in order to have access to justice.
The scale and consequences of this provision are again doubtful. Some authors have interpreted it as meaning that choice-of-forum clauses in favour of third-country courts will no longer be permitted in financial service contracts with EU clients and will therefore be void after Brexit.
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This construction fails to convince because the text requires the third-country corporation only to "offer" the dispute settlement before the court or arbitrator of a member state. This leaves open the possibility that, after such an offer is made, the parties decide for a third-state court or arbitrator.
The consequences of a violation of the duties arising from article 46(6) of the MiFIR are also uncertain. In particular, it is unclear whether the failure of the third-country service provider to offer dispute resolution via a court or an arbitral tribunal in a member state would result in any jurisdiction or arbitration clause in favour of a non-member state being void. It is true that according to article 25(1) of the Brussels Ia Regulation, choice-of-forum clauses are inoperative if they are null and void as to their substantive validity under the law of the chosen court. It is also true that article 2(3) of the New York Convention does not recognize arbitration agreements as far as they are "null and void, inoperative or incapable of being performed." 66 Arguably, however, these provisions presuppose voidness in terms of private law. Article 46(6) of the MiFIR is part of regulatory public law, so that an infringement does not per se result in the voidness of the dispute resolution clause in the sense of private law. Such voidness would be contrary to the interests of the EU clients that the provision aims to protect. They would be deprived of the possibility of invoking the choice-of-forum or arbitration clause against the third-state company. They may also fall victim to judicial conflicts between member-state courts and courts in third states that consider the dispute resolution clause as being valid. It is likely that courts outside the member states will not regard the agreement as null and void because of its violation of an EU regulation.
It is also not clear what is meant by "arbitral tribunal in a Member State" in article 46(6) of the MiFIR. Per definitionem, an arbitral tribunal does not belong to a state or member state. Yet, its seat may be located in a member state. This seat is to be distinguished from the arbitration institution that organizes the arbitration proceedings. If it is correct that (only) the arbitral tribunal must be based within the European Union, it would still be possible to have the proceedings organized by a third-state arbitration institution, such as the London Court of International Arbitration.
The matter is taken even one step further by article 37(13)(2) of the AIFMD. It requires that all disputes arising between the AIFM or the AIF and EU investors of the respective AIF have to be settled according to the law of an EU/EEA member state and are subjected to its jurisdiction. The wording of this provision differs from that of article 46(6) of the MiFIR in several ways. It refers not only to jurisdiction, but also to the applicable law. Moreover, it is not confined to the necessity that an offer has to be made by the third-state company, but imposes the law of a member state and its jurisdiction as mandatory. In fact, the provision could be regarded as usurping, if it is understood as requiring that EU law and member-state courts should keep the upper hand over any dispute with EU clients.
Whether this strict consequence is intended remains uncertain, however. Hermeneutical difficulties start with the question of which member state the provision targets. Due to the lack of a definition in article 37 (13)(2) of the AIFMD, one may speculate whether the member state should be determined by choice or in a different way, and in which way. The mandatory statutory determination of applicable law and jurisdiction would also be contrary to the general rules of EU private international law, which regularly allow the parties in business-to-business (B2B) relations to autonomously choose both the law and the court. 67 Finally, under a literal interpretation of the text, arbitration agreements envisaging a seat outside of the European Union would be void. This would mean nothing less than a blunt interference with the general principles of international arbitration. One may doubt whether the drafters of the AIFMD, who were most likely experts in financial but not in private international law, intended these outcomes or were even able to anticipate the problems.
Article 37 of the AIFMD was adopted earlier than article 46(6) of the MiFIR. The choice granted to EU customers by the latter seems to capture the intention in a more precise way than article 37(13) (2) of the AIFMD. One reasonable interpretation is, therefore, that the provision requires merely the offer of EU law and a member-state court, even though it must be admitted that the wording does not reflect this intention in an adequate manner.
Recognition of Judgments and Applicable Law
The fate of the Rome Regulation and the Brussels Ia Regulation after Brexit is far from clear. 68 The worst-case scenario would be that from March 30, 2019, and onwards the United Kingdom would have to be regarded as a third country in terms of private international law. This would make the enforcement of British court decisions much more difficult on the Continent.
69 For third-country companies, it would no longer be attractive to agree on the jurisdiction of British courts when contracting with EU customers. The lack of enforceability of British judgments in the European Union would probably be compensated through market mechanisms, for instance, through higher prepayments or margin payments. Both measures would make British legal services more expensive compared with those of EU competitors, as more capital or collateral would have to be provided for those transactions when compared to those where the recognition and enforcement of judgments is supported by harmonized European private international law and European civil procedure rules. Seizing a British court would still make sense for British financial service providers in defence against claims by EU customers. The possibility that a British court decision rejecting such claims might lack recognition in the European Union will not be detrimental if the British service provider has concentrated its assets in the United Kingdom.
Prospectuses and key investor information documents regularly contain references to the applicable law and jurisdiction. 70 Although so far, this reference serves merely a declaratory purpose, it may in the future become much more valuable and operate as the choice of law and court. The same applies to agreements designed to comply with provisions of the EU financial markets law requiring choice of law and court to be expressed in contracts. 71 Normally, these provisions do not require the choice of a certain court or law so that third-country courts and jurisdictions can be chosen. However, the effectiveness of such agreements would have to be reviewed against the background of EU law in general. For example, European private international law provides for a special role of court and jurisdiction at the consumer's habitual residence.
72 British law might in the future depart from this view in a biased attempt to promote British service providers. This shows that it would be desirable also from the EU point of view to maintain the status quo of judicial cooperation in private international law. 73 However, in pursuing this goal the competence of the Court of Justice of the European Union (CJEU) to interpret European law is a pill that the British side will hardly be prepared to swallow in the Brexit negotiations.
Smaller obstacles are created by European financial markets law, where it abstains from regulating an issue and instead refers to member-state law. An example is article 11(2) of the Packaged Retail and Insurance-based Investment Products (PRIIPs) Regulation 74 on liability arising from a particularly faulty key information document. Terms such as "loss" or "damages," as used in this regulation, are to be interpreted and applied in accordance with the national law determined under the general rules of private international law (article 11 [3] of the PRIIPs Regulation). After Brexit, the PRIIPs Regulation will no longer apply to the United Kingdom. It has to be assumed, though, that the regulation will continue to apply to already existing claims, and also that the EU rules of private international law apply.
Consequences
On the basis of equivalence decisions, UK companies will still be able to offer services and product delivery to professional counterparties and investors in the B2B reinsurer market, in the area of central financial market infrastructure and in capital and funds management for professional counterparties. This explains why alternative funds managers (hedge funds and private equity) in London make little effort to secure EU market access. As long as the United Kingdom does not completely change its law after Brexit, an equivalence decision should be within reach, provided that the United Kingdom in return grants market access to EU companies. The equivalence status might be threatened, though, if the British government decides to lower its standards in the area of money laundering and taxation cooperation. At present, this is not to be expected, as the United Kingdom has vested interests in a solid taxation basis and global coordination in the area of taxation. The same applies for financial market infrastructure. Changes may occur in clearing and settlement if -as it currently seems -the ECB will be successful in its plan to move euro clearing from the United Kingdom to the euro area.
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By contrast, the equivalence of law and supervision will not help banks and primary insurers much. This makes it invariably necessary for banks and insurers to establish independent subsidiaries in EU member states or subsidiaries to conduct business in the European Union; 76 this is a requirement from which especially France, Germany, Ireland, Luxembourg and the Netherlands will probably benefit.
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EU Subsidiary
British financial service providers could decide to offer services to EU clients through an EU subsidiary that is legally independent in terms of corporate law and supervision. This could be an interesting option, since a fully equipped and licensed EU subsidiary can exercise the freedom to provide services according to article 56 of the Treaty on the Functioning of the European Union ex origine; it can claim the benefits of the EU passport system and stay, or become even closer, to clients located in the European Union. At the same time, there are various means to reduce double costs. For instance, the group could benefit from a close interrelationship with the parent or sister companies in the same group through savings of prudential capital by booking transactions outright in group companies ("remote booking") or, at least, through hedge transactions using group companies as counterparties, such as by virtue of intragroup hedging through backto-back hedges or split hedging arrangements where some sister (specialist) companies take certain (for example, currency) risks; for instance, a Japanese sister company may take all yen risks, while the Hong Kong sister company takes all Hong Kong dollar risk and so on. Another idea that could result in cost savings is dual hatting, in which one fit and proper officer has multiple offices in the subsidiary, sister and parent companies. Or the group of companies seek to benefit from lower overall capital requirements by internal risk models that assume full group integration, for instance, by netting positions of parent, sister and EU-subsidiary companies.
Shareholder Vetting
Companies from third countries will be licensed in the European Union only after they have been thoroughly checked for any influence that could endanger the enforcement of European financial markets law. 78 Shareholders from countries notorious for corruption or for supporting terrorism give cause for concern, as do those that might withdraw customers' or equity assets from the EU subsidiary. Such danger should not arise with regard to British investors, as long as the United Kingdom maintains supervisory standards that are identical to EU law. The problem is that many intermediaries from countries outside the European Union used to organize their EU business via London. If this is to continue, the EU supervisory authorities will often have to look through the UK corporation in order to identify detrimental influences from third countries. However, banks and insurers from Asia and the United States may in the future take the direct route and hold shares in EU subsidiaries themselves.
78 Cf CRD IV, supra note 9, art 14(3); MiFID II, supra note 9, arts 10(1), 10(2); AIFMD, supra note 9, art 8(3)(b); a similar practice exists with regard to insurance companies under Solvency II, supra note 38, art 24.
See Zetzsche, "Drittstaaten", supra note 10 at 72 et seq.
More obstacles are looming on the horizon. Under some investment laws, third-country shareholders may be banned for public policy reasons (see, for example, sections 2[2], 5[2] of the German Foreign Trade and Payments Act). Where a shareholding conveys a "definite influence" on corporate governance, the CJEU reviews such laws exclusively against the freedom of establishment, which is limited to member states of the European Union and EEA, and not against the freedom of capital, which is open to third countries.
79 These laws will therefore be applied in their full breadth to the United Kingdom once it has become a third country. 80 Even though nobody will regard the United Kingdom as a rogue state or an enemy, mergers and acquisitions between EU and British companies will take longer, as the recently prolonged auditing phase for takeovers illustrates.
81 Any delay in the sensitive transaction phase may, of course, create serious havoc.
Letter-box Companies
British companies could be tempted to avoid the complex transfer of staff, customers and offices by using EU subsidiaries that delegate the main services back to the UK parent. If the subsidiary is only minimally equipped, value creation will still mainly occur in the United Kingdom. Alternatively, British companies could transfer "secure" business to a registered EU intermediary, which then outsources or delegates some business back to the UK entity. Both strategies are possible because the legal framework of outsourcing is not fully harmonized; the European Union has adopted only some legal instruments concerning outsourcing on the financial market. 82 As a result, a competition seems to be developing between EU member states, which vie with each other to attract British subsidiaries (or branches in the area of MiFID II) by offering low requirements for capital, staff and material equipment.
In this context, ESMA has reminded member states of the need for the uniform application 82 See Zetzsche, "Drittstaaten", supra note 10.
of EU law and of avoiding regulatory and supervisory arbitrage. 83 In particular, ESMA warns against too generous outsourcing to British headquarters, which enables the creation of letter-box companies from which the whole EU market is served. The warning is important, considering ESMA's coordinating function in applying the law and its power to solve disputes between national supervisors, especially in the area of asset management and market infrastructure. 84 Indeed, a race to the bottom with regard to substantial requirements would not only be detrimental for the national economy, but it would also undermine the efficiency of supervision if subsidiaries are so poorly equipped by their parents that the supervisory or resolution authorities cannot access assets and business links in a crisis. 85 The personnel of the subsidiary must be capable of coping with the subsidiary's operative business, as well as providing its internal control system (comprising compliance, risk management and internal audit 86 ) independently of the parent company.
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In addition, the efficient enforcement of EU law requires that the branch's data and servers work independently of the parent company and keep functioning in case of a breakdown in the parent company. This implies the need for a suitable hierarchy of reading and editing rights, a diversified selection of providers, as well as operation guarantees bespoke to EU countries, for instance, in the area of cloud computing. 
Bilateral Market Access
As an alternative to equivalence-based access or the establishment of an EU subsidiary, thirdcountry companies may opt to offer financial services in the European Union on the basis of a national licence. The companies could then access the market via cross-border offerings or via the establishment of dependent EU branches.
Bilateral Agreements of Market Access
For banks and primary insurers, the supervisory authorities of the EU member states are authorized to grant market access for their own territories. The EU member states also have the power to grant third-country providers market access for their territories under certain conditions, which are similar to the EU "third-country passport."
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This way may seem attractive to the United Kingdom, which in the past has often favoured a "divide and rule" strategy. However, the British government would have to deal separately with the 30 countries (27 remaining EU member states and three EEA members) and would be dependent on the decisions of their administrations. Such decisions might well be influenced by bilateral political conflicts, for instance, in the relationship with Spain by the status of Gibraltar and fishing rights in the North Sea, in Visegrad countries by the treatment of immigrants in Britain and so on. Linking market access with problematic areas of foreign policy is a no-go for financial intermediaries: in particular, the subsidiaries of US banks that are at present very active in the United Kingdom might prefer to access the EU Single Market directly from New York. conditions. The MiFID II and MiFIR grant thirdcountry service providers limited access to retail clients. A precondition is that essential conditions for the equivalence decision of the European Commission are fulfilled; these pertain to thirdcountry registration and supervision, initial capital, participation in an investor protection system, consideration of FATF recommendations, cooperation agreements and tax transparency. Only the formal requirement of equivalence and its statement by the European Commission with regard to the law and supervision are missing. Without an EU equivalence decision, member states are able to maintain market access for traditionally close trade partners without the participation of EU authorities, which might benefit Britain.
90 Access could be achieved by establishing a branch or by cross-border trading.
Establishing a Branch
Member states are free to require that thirdcountry service providers wishing to serve retail clients in their territory establish a branch in their country. Such a branch would not be granted an EU passport, meaning that it could only provide its products and services in the member state in which it had been established. For other member states, the third-country provider must observe the respective national requirements, including the establishment of an additional branch. The multiplication of national establishments would make access to the entire Single Market via dependent branches expensive and unattractive. British companies would probably concentrate on the markets of a few large member states.
Member states can decide on the operational conditions of the branch under articles 39 to 41 of the MiFID II. According to the same provisions, they are also free to grant market access without the establishment of a branch. The background of this latitude is a compromise between the European Commission and the European Parliament, on the one hand, and the member states, on the other hand: while the European institutions advocated for the general extension of EU equivalence requirements to retail clients, member states insisted on the need for autonomous national criteria, especially with regard to the requirement of a branch. 91 It should 90 MiFID II, supra note 9, art 39(1).
91 See Sethe, "Drittstaatenregime", supra note 27 at 620.
be noted that granting bilateral access might involve the loss of the third-country company's obligations arising from individual contracts.
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Cross-border Trade/Correspondence Services
Where British companies are spared from establishing branches in a certain member state, they may provide financial services by way of cross-border trading. They will be able to maintain the common practice of contacting clients and giving investment advice over the phone, in writing or via online platforms that is currently allowed under EU law. 93 This will be the case, for example, in Germany, which does not require the establishment of a branch to service retail clients in its territory (see section 2[4] of the German Banking Act [KWG] and section 96 of the German Securities Act, as amended by the Second Financial Market Reform Act, which permit the German Financial Supervisory Authority [BaFin] to exempt third-country firms from mandatory organization required by these two acts, especially from the obligation to establish branches). The condition is that the company does not need supervision by BaFin because it is already supervised by the respective authority of its home country; the company must also fulfill the conditions of a statutory instrument adopted by the German Ministry of Finance (see section 53c of the KWG). If other member states also generously refrained from demanding the establishment of branches, market access under articles 39 to 41 of the MiFID II could become an attractive alternative to the EU passport in the area of investment services.
It remains to be seen how the member states and BaFin will chisel out the details of the legal framework for third-country access. In Germany, the text of section 53c of the KWG suggests that the conditions of the EU passport -equivalence of law and supervision, as well as reciprocity -also apply for market access to retail clients. This is understandable because, otherwise, risks would be imported and market opportunities would be given away. In addition, transactions between EU subsidiaries and parallel third-country branches should be closely monitored to prevent the circumvention of EU capital and other requirements.
Passive Use of the Freedom to Provide Services
Third-country status does not prevent EU citizens from using their freedom to passively receive services.
94 This can be done by so-called reverse solicitation, 95 in which the customer approaches the company abroad, rather than the other way around. In this case, the supervisory and private law of the company's home country applies. The passive use of the freedom of services is a consequence of the territoriality principle that is basically undisputed and partly set out in the secondary law of the European Union.
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Institutional Business
It is beyond doubt that EU citizens and companies may cross the border and order services by British providers in the United Kingdom. However, in contrast to the case of Switzerland, it is not to be expected that clients will travel to London with suitcases filled with cash. The London financial centre is dominant in the wholesale business with institutional clients; it is estimated that 90 percent of European institutional financial transactions take place in London. 97 This group of clients wants to be continuously counselled and taken care of, while the third-state company is interested in continually placing new derivatives and investment strategies with their customers. The German financial supervisor BaFin follows a lenient interpretation of the passive use of the freedom of services. According to its view, customer-initiated "beauty contests," such as product offers to specific addressees or visits by sales staff of the third-state company to existing customers in Germany, would be covered.
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This interpretation is favourable for British intermediaries engaged in this business. Large banks and investment firms probably have business contacts with almost every institutional investor. Where this is not the case, such contact could be arranged, if customers keep visiting the important financial centre of London several times a year. All in all, the marketing of new products to institutional clients will remain possible after Brexit, perhaps with a few restrictions. The estimate that 60 percent of the European institutional business will remain in London even after Brexit, therefore, does not lack plausibility.
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Business with Retail Clients
The situation is different for business with retail clients. 100 Article 46(5)(3)(2) of the MiFIR and article 42(2) of the MiFID II restrict reverse solicitation: a customer-initiated approach does not entitle the third-country company to market new categories of investment products or securities services, if the customer has not explicitly ordered them. This makes it more difficult to reach retail clients, which may include high net worth individuals or smaller family offices.
101 This is why it will be necessary to define the limits of the passive use of the freedom of services, which are quite hazy in parts, for instance, in the marketing of funds shares.
102 Do activities such as the reward-based offer to EU banks and fund managers to join a marketing or an asset commission, the invitation of clients to sports events in the third country (with marketing intentions) or the publication of newspaper articles in the European Union constitute an extension of marketing activities to the European Union that requires the application of EU law? As long as these ambiguities exist, some British intermediaries will offer their services for EU customers in a grey area of law -just as some Swiss funds managers have done so far.
Conclusion
First, after Brexit, British issuers and financial intermediaries will be treated as being located in a third country. Regardless of the future status of the United Kingdom, UK financial intermediaries will be subject to those regulations of EU financial markets law that apply extraterritorially, covering countries with which EU intermediaries maintain financial trade relations.
Second, whether London can continue to fulfill a bundling function for the European business of many financial intermediaries from countries outside the European Union will depend on its future access to the Single Market. This access will most probably not be comprehensive. Rather, it will depend on the particular service or financial instrument offered, as well as the targeted customers.
Third, assuming that British regulation and supervision will be deemed to be equivalent to that of the European Union by a decision of the European Commission, UK firms will probably have market access in the area of public securities offerings, in the reinsurance business, in the area of market infrastructure and in funds management insofar as professional customers and investors are concerned. However, the situation will be different for the banking and primary insurance businesses and for all financial services offered to retail clients. This could prompt global banking and insurance firms to relocate their European hub from London to the Continent.
Fourth, experience with the recognition practice of third-country equivalence is still lacking in the area of the MiFID II and the AIFMD (which are both important for the UK financial industry), but also in prospectus law and for shareholder transparency. 103 In spite of the European Commission's denial, political criteria may impact on the equivalence decisions. Further, as political decisions, equivalence assessments are not reviewable in court. As a result, UK financial services providers might be hanging in limbo for years.
Fifth, there is no EU passport for thirdcountry companies in the area of banking and primary insurance business. This explains the hectic incorporation activities observed on the Continent since the United Kingdom has triggered the EU exit via article 50 of the Treaty on European Union. If the parent company is based in the United Kingdom, it is unlikely to move its headquarters into the European Union. In most cases, the parent company will try to establish a functionally independent, but minimally equipped, EU subsidiary, which takes advantage of the equivalence-based facilitation of capitalization and supervision.
104 This is why the question of minimal capitalization, staffing and equipment of EU subsidiaries (letter-box companies) deserves special attention by EU supervisors. In this area, crucial questions that need to be answered to achieve a harmonized approach include the availability of intragroup booking, hedging and risk calculation models, as well as the acceptance of dual hatting (in other words, officers functioning in more than one regulated entity at the same time).
Sixth, in the area of investment services to retail clients, member states retain some competences under articles 39 to 41 of the MiFID II. However, EU financial markets law requires third-country companies to fulfill a number of special and reporting duties in contract drafting. Questions of interpretation and application of these provisions, which so far have attracted little attention, are gaining in importance with Brexit and need to be clarified to allow for a smooth functioning of cross-border financial services.
Seventh, if EU investors make use of their right to receive services via reverse solicitation, the 103 See also Armour, supra note 7 at 54 et seq.
104 Cf for insurances, Solvency II, supra note 38, arts 135, 172 et seq, 227, 232; for banks, CRR, supra note 9, arts 107, 114, 115, 116, 132, 142; CRD IV, supra note 9, art 116. business with institutional clients could continue from London with few restrictions. Given the little degree of harmonization in this area, and the EU regulators' push for a harmonized approach vis-à-vis third countries that Brexit has brought about, some uncertainty remains as to the longterm availability of a reverse solicitation model. Among others, reciprocity may be one of the factors determining the future trajectory.
About CIGI
We are the Centre for International Governance Innovation: an independent, non-partisan think tank with an objective and uniquely global perspective. Our research, opinions and public voice make a difference in today's world by bringing clarity and innovative thinking to global policy making. By working across disciplines and in partnership with the best peers and experts, we are the benchmark for influential research and trusted analysis.
Our research programs focus on governance of the global economy, global security and politics, and international law in collaboration with a range of strategic partners and support from the Government of Canada, the Government of Ontario, as well as founder Jim Balsillie.
À propos du CIGI
Au Centre pour l'innovation dans la gouvernance internationale (CIGI), nous formons un groupe de réflexion indépendant et non partisan qui formule des points de vue objectifs dont la portée est notamment mondiale. Nos recherches, nos avis et l'opinion publique ont des effets réels sur le monde d'aujourd'hui en apportant autant de la clarté qu'une réflexion novatrice dans l'élaboration des politiques à l'échelle internationale. En raison des travaux accomplis en collaboration et en partenariat avec des pairs et des spécialistes interdisciplinaires des plus compétents, nous sommes devenus une référence grâce à l'influence de nos recherches et à la fiabilité de nos analyses.
Nos programmes de recherche ont trait à la gouvernance dans les domaines suivants : l'économie mondiale, la sécurité et les politiques mondiales, et le droit international, et nous les exécutons avec la collaboration de nombreux partenaires stratégiques et le soutien des gouvernements du Canada et de l'Ontario ainsi que du fondateur du CIGI, Jim Balsillie.
About BIICL
BIICL is a leading independent research centre in the fields of international and comparative law. For more than 50 years, its aims and purposes have been to advance the understanding of international and comparative law; to promote the rule of law in international affairs; and to promote their application through research, publications and events.
BIICL has significant expertise both in conducting complex legal research, and in communicating it to a wider audience. Its research is grounded in strong conceptual foundations with an applied focus, which seeks to provide practical solutions, examples of good practice and recommendations for future policy changes and legal actions. Much of the research crosses over into other disciplines and areas of policy, which requires it to be accessible to non-lawyers. This includes, for example, drafting concise and user-friendly briefing papers and reports for target audiences with varying levels of experience of the law.
